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POINT I 


The deputy commiMioner’s argument that the court 
below correctly determined there was substantial eri* 
dence in the record to support the deputy commission- 
er’ s conclusion that McMullen’s employment was with- 
in the corerage of the Defense Base Act b totally 
erroneous as a matter of law. 

The deputy oommiBsioner argnee that based on the fol- 
lowing facta the decision of the depnty conunissioner was 
made that McMullen’s employment under the contract 
comes within the jurisdiction of the Defense Base Act * * * 
"that the project McMullen was employed involved "pub- 
lic work" within the meaning of the Defense Base Act (42 
U.8.C. 1651 ) ; that a) the United States Army Corps of 
Engineers supervised the project and certified the comple- 
tion of segments, b) payment was made by the Agency for 
International Development, c) that the Employer believed 
that its employees on the project were within the coverage 
of the Defense Base Act, d) and therefore insured its obli- 
gations under that Act* 

The deputy commissioner predicates jurisdiction on 
facts and not interpretation of the Defense Base Act. 

The Employer and Carrier are arguing a q%^eatum of 
law as to jurisdiction and the applicability of the Defense 
Base Act in this case. 

There cannot he a statutory presumption as to jurisdic- 
tion as stated by the deputy commissioner snd the oor*t 
below. 


1. Brief for Appdkea — psfefi. 
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We will concede that statutory presumptions apoly 
where there are questions of fact to be decided by the 
deputy commissioner or court 

As set forth in our principal brief, both the deputy com- 
missioner and the court below erroneously assumed that 
the question of jurisdiction is an issue of fact rather than 
an issue of law. 

A full and complete reading of the Defense Base Act will 
show that the appellee’s arguments are without merit or 
substance and that McMullen does not come within its 
provisions. 

Uuder section 1(a) subdivision (4) of the Defense Base 
Act — ^in order for jurisdiction to apply, • • • McMullen 
must be engaged in employment * * * '‘under a contract 
entered into with the United States or any executive depart- 
ment, independent establishment, or agency thereof (includ- 
ing any corporate instmmcntality of the United States), 
or any subcontract, or subordinate contract with respect to 
snch contract, where such contract is to be performed out- 
side the continental United States and at places not within 
the areas described in subparagraphs (l)-(3) of this sub- 
section, for the purpose of engaging in public work * * *” 

The appellees argue that section 1(a)(4) of the Defense 
Base Act applies and jurisdiction is present but they have 
not shown the very essence of jurisdiction— employment 
under a contract entered into by the United States or any 
of its instrumentalities * * * that is required under the 
section. 
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The oopstraction contract under which McMnllcn’s em- 
ployment commenced was entered between his employer and 
the Republic of Somalia (appendix 49a) — and not with the 
United States or any corporate instrumentality of the 
United States. 

Therefore, section 1(a)(4) of the Defense Base Act 
excludes jurisdiction and McMullen from its provisions. 

Now turning to section 1(a)(5) of the Defense Base Act. 

The deputy commissioner’s brief states that the Mutual 
Security Act of 1954, as amended was repealed by the 
Foreign Assistance Act of 1961, P.L. 87-195, 75 Stat., 424, 
460. However, the deputy commissioner goes on to state 
that the development loan provisions of the Mutual Secu- 
rity Act were replaced by similar protnsians in the Foreign 
Assistance Act of 1961. 

Although the Mutual Security Act of 1954, as amended 
was repealed by the Foreign Assistance Act of 1961, the 
statute enacted was changed in form but not in substance. 

A study of the legislative history with respect to the 
oiTect of the Foreign Assistance Act of 1961, will indicate, 
that on the Development Loan Fund contracts it leaves 
unairected existing Development Loan Fund contracts 
which were absolutely excluded from coverage by the Mu- 
tual Security Acts of 1954 and 1958 (United States Code 
Congressional and Administrative News — 87th Congress — 
First Session — page 2555). 

Under Section 1(a)(5) of the Defense Base Act, in 
order for jurisdiction to apply, * * * McMullen must be 
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engaged in employment • • • under a contract approved 
and financed by the Lnited States or any executive depart- 
ments, or agency thereof • • • under the Mutual Security 
Act of 1954, as amended (other than title 11 of chapter 11 

• • •). 

The construction contract herein was approved by the 
Republic of Somalia — not by the United States — although 
financed by the Agency for International Development. 
Besides, since the project was under a Development Loan, it 
was excluded from the provisions of the Defense Base Act. 

'Hie deputy commissioner states that the letter from 
A.I.D. does not indicate the relationship between the paren- 
thetical exclusion of the Defense Base Act, section 1(a)(5) 
and the fact that the construction contract was totally 
financed on a development loan basis (Appendix 8a). The 
record will indicate that the deputy commissioner was 
aware of the contentions made by the carrier that the 
D jfem.e Base Act did not apply and the contract was 
financed as a development loan. At the formal hearing, the 
deputy commissioner acknowledged having read a letter 
from the carrier with respect to its contentions and stated, 
“But there is no firsthand information in showing what 
these contracts were, as the insurance company alleges, 
having to do solely with development loan fund contract” 
(p. 98— Transcript). Thereupon the deputy commissioner 
gave the carrier 90 days to submit something to throw some 
light on tho specific question of whether this was solely a 
development loan fund project (pp. 99 & 100- -Tranecript). 

Thereafter, the carrier produced the letter from the 
Department of State — Agency For International Develop- 



5 



ment (Appendix — 8a), confirming that the work performed 
by the employer herein, was totally financed on a develop- 
ment loan basis. 

From the above, it can be seen that the deputy com- 
missioner was aware of all aspects of the carrier’s conten- 
tions prior to his decision. 


I 


Conclusion 

For the foregoing reasons, the District Court’s judg- 
ment should be reversed on the ground that McMullen 
does not come within the provisions of the Defense 
Base Act 


Respectfully submitted. 


Jaoowttz & SiLvnaiCAK, P.C. 
Attorneys for 

Plaintiff 8- Appellants- AppMees 
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POINT II 

The court below properly aMetted legal feet in* 
curred by McMullen and the court below should be 
affirmed in to far at the attettment of additional at* 
tO'Hey’t f«^ it concemtd. 

There it no ^uettion but that the court below properly 
atsetted the request for additional attorney’s fees against 
the award payable to the Estate of McMullen. Nothing 
cited in the brief for the deputy commissioner stands to the 
contrary. All the cases cited therein can be clearly distin- 
guished from the present matter, and cannot support the 
contention of the deputy commissioner. 

The case of Cohen v. Beneficial Industrial Loan Corp., 
337 U.S. 541 (1949) involves a question of interpretation 
of a New Jer sey statute, which on its face makes itself 
applicable to any pending matter. The Supreme Court 
found that in a diversity case, the court below was obliged 
to enforce the substantive law of the State wherein the 
parties sought the reuiedy. 

The deputy commissioner advocates that the amendment 
to the Longshoremen’s and Harbor Workers’ Comvensation 
Act, P.L. 92-576, 86 Stat. 1251 should be interpreted for the 
purposes of imposing prospective attorney’s fees, on the 
same ground as applied to the Emergency School Aid Act of 
1972, P.L. 92-318, 86 Stat 235, 20 U.S.C. 1617. However, 
the two cases cited by the deputy commissioner do not 
support his position. In the case of Noriheross v. Board of 
Education, 412 U.S. 427 (1973) the Court remanded the 




matter to the 6th Circuit Court of Appeals for further 
development. In the case of Bradley v. School Board of 
Richmond, 472 F.2d 318 (4th Cir. 1972) cert, granted, 412 
U.S. 937 (1973) the Court, sitting en banc, refused to assess 
any attorney’s fees against the defendant School Board. 
As noted, certiorari was granted by the Supreme Court, 
and that matter has not been reported. 

The Supreme Court in its decision in the case of North- 
cross V. Board of Education (supra) set forth the rationale 
for the imposition of attorney fees in matters arising out 
of the Emergency School Aid Act of 1972 (supra). The 
Court stated that the uiiderlying principle is that in the 
school desegregation cases, the plaintiff’s attorneys were 
acting as "private attorney generals’’ vindicating matters 
of national policy. The Court cited therein the case of 
Newman v. Piggie Park Enterprises, 390 U.S. 400 (1968) 
wherein the Court set forth the same criteria in matters 
arising out of the cases stemming from the Civil Bights 
Act of 1964— P.L. 88-352, 78 Stat. 241, Title 2, sec. 204. 

There can be no question but that had the present action 
commenced after the effective date of the amendment to 
the Longshoremen’s and Harbor Workers’ Act, 33 U.S.C. 
901 et seq. that attorney’s fees would be chargeable against 
the carrier. However, the deputy commissioner would have 
the Court apply the 1972 amendment to a pending matter, 
without citing any authority to support his position. Surely, 
it cannot be said that litigation before a deputy commis- 
sioner for the vindication of a private right can be equated 
with the vindication of "national policy,’’ as set forth in the 
case of Newman v. Piggie Park Enterprises (supra) and 
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Northcroas v. Board of Education (supra). The coart be- 
low correctly applied the law in bo far as fees are concerned, 
and the decision below should not be distarbed. 


Conclusion 

The court below properly assessed legal fees in- 
curred by McMullen against the award of compensa- 
tion and the court should be affirmed and the cross- 
appeal denied. 


Respectfully submitted, 


JsoowiTz & SlLVanUAN, P.C. 
Attorneys for 

Plaintiffs Appellants- AppeUeea 
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